§8.6

in ATF Order 1130.7, Delegation Order—
Delegation of the Director’s Authori-
ties in 27 CFR parts 6, 8, 10 and 11. ATF
delegation orders, such as ATF Order
1130.7, are available to any interested
person by mailing a request to the ATF
Distribution Center, P.O. Box 5950,
Springfield, Virginia 22150-5190, or by
accessing the ATF web site (http:/
www.atf.treas.gov/).

[T.D. ATF-428, 65 FR 52020, Aug. 28, 2000]

§8.6 Administrative provisions.

(a) General. The Act makes applicable
the provisions including penalties of
sections 49 and 50 of Title 15, United
States Code, to the jurisdiction, powers
and duties of the Director under this
Act, and to any person (whether or not
a corporation) subject to the provisions
of law administered by the Director
under this Act. The Act also provides
that the Director is authorized to re-
quire, in such manner and such form as
he or she shall prescribe, such reports
as are necessary to carry out the pow-
ers and duties under this chapter.

(b) Examination and subpoena. Any
appropriate ATF officer shall at all
reasonable times have access to, for
the purpose of examination, and the
right to copy any documentary evi-
dence of any person, partnership, or
corporation being investigated or pro-
ceeded against. An appropriate ATF of-
ficer shall also have the power to re-
quire by subpoena the attendance and
testimony of witnesses and the produc-
tion of all such documentary evidence
relating to any matter under investiga-
tion, upon a satisfactory showing the
requested evidence may reasonably be
expected to yield information relevant
to any matter being investigated under
the Act.

(c) Reports required by the appropriate
ATF officer—(1) General. The appro-
priate ATF officer may, as part of a
trade practice investigation of an in-
dustry member, require such industry
member to submit a written report
containing information on sponsor-
ships, advertisements, promotions, and
other activities pertaining to its busi-
ness subject to the Act conducted by,
or on behalf of, or benefiting the indus-
try member.

(2) Preparation. The report will be
prepared by the industry member in

27 CFR Ch. | (4-1-03 Edition)

letter form, executed under the pen-
alties of perjury, and will contain the
information specified by the appro-
priate ATF officer. The period covered
by the report will not exceed three
years.

(3) Filing. The report will be filed in
accordance with the instructions of the
appropriate ATF officer.

(Approved by the Office of Management and
Budget under control number 1512-0392)

[T.D. ATF-364, 60 FR 20425, Apr. 26, 1995. Re-
designated and amended by T.D. ATF-428, 65
FR 52020, Aug. 28, 2000]

Subpart B—Definitions

§8.11 Meaning of terms.

As used in this part, unless the con-
text otherwise requires, terms have the
meanings given in this section. Any
other term defined in the Federal Alco-
hol Administration Act and used in
this part shall have the meaning as-
signed to it by that Act.

Act. The Federal Alcohol Administra-
tion Act.

Appropriate ATF officer. An officer or
employee of the Bureau of Alcohol, To-
bacco and Firearms (ATF) authorized
to perform any functions relating to
the administration or enforcement of
this part by ATF Order 1130.7, Delega-
tion Order—Delegation of the Direc-
tor’s Authorities in 27 CFR parts 6, 8,
10 and 11.

Director. The Director, Bureau of Al-
cohol, Tobacco and Firearms, the De-
partment of the Treasury, Washington,
DC.

Industry member. Any person engaged
in business as a distiller, brewer, rec-
tifier, blender, or other producer, or as
an importer or wholesaler, of distilled
spirits, wine or malt beverages, or as a
bottler, or warehouseman and bottler,
of distilled spirits; industry member
does not include an agency of a State
or political subdivision thereof, or an
officer or employee of such agency.

Product. Distilled spirits, wine or
malt beverages, as defined in the Fed-
eral Alcohol Administration Act.

Retailer. Any person engaged in the
sale of distilled spirits, wine or malt
beverages to consumers. A wholesaler
who makes incidental retail sales rep-
resenting less than five percent of the
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wholesaler’s total sales volume for the
preceding two-month period shall not
be considered a retailer with respect to
such incidental sales.

T.D. ATF-74, 45 FR 63256, Sept. 23, 1980, as
amended by T.D. ATF-364, 60 FR 20425, Apr.
26, 1995; T.D. ATF-428, 656 FR 52020, Aug. 28,
2000]

Subpart C—Prohibited Practices

§8.21 General.

It is unlawful for an industry mem-
ber to require, by agreement or other-
wise, that any retailer purchase dis-
tilled spirits, wine, or malt beverages
from the industry member to the ex-
clusion, in whole or in part, of products
sold or offered for sale by other persons
in interstate or foreign commerce. This
prohibition includes purchases coerced
by industry members, through acts or
threats of physical or economic harm,
as well as voluntary industry member-
retailer purchase agreements.

§8.22 Contracts to purchase distilled
spirits, wine, or malt beverages.

Any contract or agreement, written
or unwritten, which has the effect of
requiring the retailer to purchase dis-
tilled spirits, wine, or malt beverages
from the industry member beyond a
single sales transaction is prohibited.
Examples of such contracts are:

(a) An advertising contract between
an industry member and a retailer with
the express or implied requirement of
the purchase of the advertiser’s prod-
ucts; or

(b) A sales contract awarded on a
competitive bid basis which has the ef-
fect of prohibiting the retailer from
purchasing from other industry mem-
bers by:

(1) Requiring that for the period of
the agreement, the retailer purchase a
product or line of products exclusively
from the industry member; or

(2) Requiring that the retailer pur-
chase a specific or minimum quantity
during the period of the agreement.

§8.23 Third party arrangements.

Industry member requirements, by
agreement or otherwise, with non-re-
tailers which result in a retailer being
required to purchase the industry
member’s products are within the ex-

§8.51

clusive outlet provisions. These indus-
try member requirements are covered
whether the agreement or other ar-
rangement originates with the indus-
try member or the third party. For ex-
ample, a supplier enters into a contrac-
tual agreement or other arrangement
with a third party. This agreement or
arrangement contains an industry
member requirement as described
above. The third party, a ballclub, or
municipal or private corporation, not
acting as a retailer, leases the conces-
sion rights and is able to control the
purchasing decisions of the retailer.
The third party, as a result of the re-
quirement, by agreement or otherwise,
with the industry member, requires the
retailer to purchase the industry mem-
ber’s products to the exclusion, in
whole or in part, of products sold or of-
fered for sale by other persons in inter-
state or foreign commerce. The busi-
ness arrangements entered into by the
industry member and the third party
may consist of such things as spon-
soring radio or television broadcasting,
paying for advertising, or providing
other services or things of value.

[T.D. ATF-364, 60 FR 20425, Apr. 26, 1995]
Subpart D—Exclusion

SOURCE: T.D. ATF-364, 60 FR 20425, Apr. 26,
1995, unless otherwise noted.

§8.51 Exclusion, in general.

(a) Exclusion, in whole or in part oc-
curs:

(1) When a practice by an industry
member, whether direct, indirect, or
through an affiliate, places (or has the
potential to place) retailer independ-
ence at risk by means of a tie or link
between the industry member and re-
tailer or by any other means of indus-
try member control over the retailer,
and

(2) Such practice results in the re-
tailer purchasing less than it would
have of a competitor’s product.

(b) Section 8.52 lists practices that
result in exclusion. Section 8.53 lists
practices not resulting in exclusion.
Section 8.54 lists the criteria used for
determining whether other practices
can put retailer independence at risk.
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